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Intersex and the Law of Aotearoa New Zealand (AoNZ)

1. Introduction

This submission is a response to the release of the Law Commission report “la Tangata: A review
of the protections in the Human Rights Act 1993 for people who are transgender, people who are
non-binary and people with innate variations of sex characteristics” (“la Tangata” or “the
Report”).

The authors are law graduates with specialist research interests in the field of human rights and
minority representation.

We are responding to the Law Commission invitation for feedback on the June 2024 draft of /a
Tangata, specifically per Chapter 1.28:

... whether the current wording of the Human Rights Act adequately protects
people who are transgender or non-binary or who have an innate variation of sex
characteristics, and, if not, what amendments should be made.

We support la Tangata’s preliminary conclusion at 6.4, that amendment to HRA 1993, s 21 is
necessary and desirable, but offer some critical caveats.

We acknowledge that Ira Tangata has been clearly outlined in the report and does not need
further explanation here. As such this submission does not consider any further discussion of it.

Our concern is that la Tangata in its current form reflects an ongoing, systemic
misunderstanding of the distinction between biological sex and the medical/societal (or
psycho-social) construct of gender, and that this flawed framing will negatively impact the
Report’s final conclusions, with particular effect on the Intersex population of AoNZ, currently
described as ‘persons with innate variations of sex characteristics’ (“VSC?”).

In general, we use the term ‘Intersex’ throughout this response. For clarity, the term refers
exclusively to what the Report describes as someone with ‘congenital’ or innate sexual
variation. For reasons we elaborate upon in this submission, we specifically refute that those
transitioning from one binary sex to the other can ‘acquire’ an innate variation.

We endeavour to articulate the legacy misunderstandings, illustrate how they play out in the
real-world experience of Intersex people, and explain how the proposed amendments do not
offer robust protection from the unique discrimination experienced by the unique minority that
is Intersex. We propose that Intersex is the most vulnerable of the groups under consideration in
this Report, and that their vulnerability is likely to increase unless explicit protections are
articulated.

We suggest a 3-limbed approach:

1- Clear articulation of the legal distinction between (biological) sex and (psycho-social)
gender

2- Robust definitions for the sex-and-gender lexicon, to address the semantic ambiguity
that generates conflict and confusion at both grassroots and policy levels

3- Creation of two legal principles giving recognition to innately Intersex persons: the
‘state-of-being’ Intersex; and the ‘right-to-remain’ Intersex
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We are confident that our proposals in no way undermine protections for other groups in the
LGBTI community, but that, conversely, many of the Report’s proposed amendments undermine
protections for Intersex.

2. Sex vs Gender

In Chapter 1, the Report provides its guiding definitions, which are expanded upon in Chapter 2.
We find it useful to focus on these definitions and their expansions for the bulk of our response,
as they reflect the inherent conflict in the legacy misunderstandings round sex and gender. We
return to these definitions again in response to the proposed options for new grounds of
prohibited discrimination in Chapter 7.

One of the central words in the discussion, however, has not been defined. ‘Identity’, attached
to ‘sex’ and ‘gender’ and used interchangeably with ‘expression’, adds an invisible layer to the
general ambiguity and conflation issues that plague this debate. Identity has several meanings,
from ‘a state of being’, to ‘one’s own internal sense of self/hood’, to ‘one’s perception by others’,
to ‘how one proves they are not someone else’. Conflict between how one sees oneself and how
one is seen by others is central to the issue of ‘othering’ that underpins discrimination, and
variable interpretation (by, for example, an interviewer and an interviewee) undermines analysis
and compounds issues of fractionalisation within and between sex-gender minority groups.

2.1 What’s in a word?

For most people, the words sex and gender are used synonymously, but at the policy level, the
critical distinction requires clarification.

la Tangata, at 1.1(a) defines ‘transgender’ as ‘someone whose gender identity is different to the
sex they were assigned at birth’. At 1.1 (b) ‘non-binary’ is again derived from gender, in this case
‘someone whose gender identity does not fit exclusively into the binary of male or female’. 1.1(c)
by contrast, defines VSC persons as ‘someone who was born with genetic, hormonal or physical
sex characteristics that differ from medical and social norms for male or female bodies
(although, in some cases, the variation may not be evident until later in life’).

The distinction for Intersex persons is clear: they are defined by their ‘innate’ physical biology,
whereas Transgender and non-binary individuals are defined by the more fluid psycho-social
constructs of gender and identity. This provides implicit endorsement of our position that the
interests of Intersex people occupy a unique position within this debate, that cannot be
protected under blanket ‘Transgender or non-binary’ remedies.

This is not a matter of semantics or ‘splitting etymological hairs’ - the distinction goes to the
heart of our response and the discriminatory realities faced by Intersex persons at present, and
—as la Tangata is currently written - potentially into the future.

At various locations in /a Tangata, the Report cites reasons for and against providing discrete
protections for Intersex people. Some of these we discuss specifically, but we would like to
comment on one aspect of the Report we find troublesome: a trend to diminish the Intersex
‘collective’ on the basis of lack of unanimity round self-identifying terminologies, variable
acceptance of gender, gender (or sex) identity and/or expression, and so on, by individuals with
variations of sex characteristics (see, for example, Chapters 2.40-2.41).

Page 2 of 14



Proactively released by Te Aka Matua o te Ture | Law Commission 30f14
Some information has been withheld to protect the privacy of individuals, or where publicatig)na%]eay 8xpose
the Commission to legal liability.

Such diversity of views is normal in any group, but in this case, where the Intersex lived
experience ranges from personal shame and public humiliation, to systemic concealment of
personal histories, to literal social ‘disablement’ and gross privacy invasion, it is unsurprising,
(a) that a collective narrative is fractured and feels unsafe, and (b) that many individuals are
either un- or mis-informed or unwilling to expose themself to the vulnerability of claiming a
status that lacks social legitimacy.

The solution, we believe, partly lies in legal recognition that self ‘identity’ may derive from either
a sex or a gender descriptor, or both. For most people, there will be little issue with the word
gender as a self-identifier, but for some Intersex individuals the historic role of gender in the
attempted social ‘erasure’ of the Intersex minority from the collective human story renders it
offensive. The pervasive social and administrative requirement to submit to the gender
paradigm amounts to ongoing systemic discrimination.

A second aspect of a solution, insofar as Intersex people are concerned, is proposed as the
creation of legal ‘state-of-being’ and ‘right-to-remain’ principles that acknowledge and uphold
the legitimacy and autonomy of the congenitally Intersex individual. This is discussed below in
Section 2.3.

This brief overview of how the very lexicon we are using can create discrimination, confusion
and conflict informs our proposal that a primary task in the effective amendment of the HRA is
the production of detailed definitions, with clear interpretative guidance. In this way, ingrained
but erroneous conflations and ambiguities may be identified, and unintended entrenchment of
discrimination avoided. We believe these definitions need to be developed from scratch for the
AoNZ social reality, rather than imported from other jurisdictions.

2.2 The biopolitical birth of gender

Flawed conflation of the terms sex and gender is a pivotal issue for Intersex people. To illustrate
why, a brief historical summary of how the two became synonymised is necessary. For
clarification, we are not proposing replacement of the word gender — it has evolved as a
convention for the male-female continuum and ‘works’ for most people. Our concern is its
commonplace misuse and the effect this has on Intersex people.

The term ‘gender’ was adopted as a descriptor of human biological sex in the 1950s. This was a
time of acute ideological challenge for western-capitalist society: fear of civil rights movements,
recreational drugs and music and the perceived communist threat led to oppression of much
progressive thought in (inter alia) science, academia and medicine. Western social stability was
believed to derive from a conservative, strictly ordered, nuclear-family based model, comprising
clearly defined male-female roles. The authority of doctors was inviolable.

Medically, there were already five known ‘biological variables of sex’!, making assignation of sex
for a child with ambiguous genitalia ‘increasingly difficult’.? The ‘biopolitical’ solution was the
invention of ‘gender’ (the term co-opted from linguistics) — whereby one’s social sense of their
male- or female-ness was to be psychologically conditioned. Combined with the cosmetic

TRepo, Jemima. The Biopolitics of Gender. Oxford; New York: Oxford University Press, 2016, p 19.
2Repo 2016, above n 1, p 20.
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remodelling of the genitalia, this approach successfully removed the ‘problem’ of the biological
non-binary and made infant sex assignment for Intersex persons socially essential.

The Intersex baby was thus positioned as a biological aberration, rather than the atypical, but
normal natural sexual minority we now know Intersex to be.® Sexual ‘assignment’ procedures to
conform to visual norms were typically at the expense of biological function, creating actual
pathologies around sexual and eliminatory functions, via an often life-long succession of
operations. Further, until comparatively recently, it was surgically easier to craft female genitalia
than male, adding a significant degree of arbitrariness to the implications of procedures
imposed on Intersex newborns.

As an Intersex individual grows up, other sexual determinants come into play, often in conflict
with their medically imposed sex categorisation. This can lead to further (by this stage genuinely
necessary) medical interventions, with ongoing implications for physical, mental and spiritual
health and wellbeing. Discrimination and lived experiences of Intersex persons are well covered
from 3.47-3.68 in la Tangata, but in answer to Chapter 3’s specific feedback request (Q1, p 43),
itis the ‘other information’ about Intersex that we discuss in this submission. We refer to the
innate nature of the Intersex reality, which remains legally unrecognised as a valid or legitimate
biological sex category that adds richness and natural diversity to the human experience. Much
of the Intersex discussion centres on assignment surgeries — necessarily so, but we consider the
surgeries to be merely a symptom of the pathologisation of natural difference, or ‘medical
othering’ that is the fundamental cause of ongoing systemic discrimination against Intersex.

We therefore propose that meaningful amendment of the HRA includes legal recognition of
Intersex personhood, acknowledgment of historic assimilationist/social erasure policies and
articulation of the false conflation of biological sex and psycho-social gender, not least as it
impacts the medical bodily autonomy of Intersex persons.

2.3 Intersex: ‘State-of-being’ and ‘Right-to-remain’

Such recognition involves the creation of two legal principles specific to the Intersex sexual
minority. As stated, we acknowledge lack of unanimity with the Intersex collective, but believe
that these principles would provide an enabling device for those still discovering their full sexual
history, and those recovering from the interventions and ostracisms of mainstream medicine
and society —to embrace their innate non-binary self as legitimate, autonomous and protected
under the law.

The first principle is legal recognition for the state of being Intersex, as a minority biological
norm. A child born Intersex should be welcomed for the unique and special taonga that every
child is, and be raised with pride in, and understanding of, their right to be who they are, rather
than problematised and pathologised as ‘other’ or ‘wrong’ or in some way at risk.

The second is formal articulation of a right to remain Intersex, via strengthened laws around
informed consent to childhood assignment surgeries, with clear guidance on what consitutes

3 Gerald N Callahan Between XX and XY (Chicago Review Press, Chicago, Ill., 2009); Joan

Roughgarden Evolution’s Rainbow (University of California Press, Berkeley, California, 2009); Elof Axel
Carlson The 7 Sexes: Biology of Sex Determination (Indiana University Press, Bloomington, Indiana, 2013);
Hida Viloria, Maria Nieto and Alex Law The spectrum of sex (Jessica Kingsley Publishers, London;
Philadelphia, 2020); Roxanne Tickle v Giggle for Girls Pty Ltd ACN 632 152 017 & Anor, NSD1148/2022.
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medical necessity. Once fully grown, the informed, autonomous Intersex individual may elect to
undergo assignment surgery, or choose to retain their natural state and the unique perspectives
and experiences their natural embodiment provides.

These two principles will help distinguish the innate Intersex individual from, for example, a
Transgender individual transitioning from one binary status to another —technically in
possession of ‘variation/s of sex characteristics’ due to medical intervention, but not thereby
‘Intersex’. Protections for the latter individual should be articulated explicitly elsewhere, not
conflated through use of expansive interpretation of terms like ‘VSC"’.

The history of gender is entirely political and far more complex than, for example, ‘feminism’ or
‘gay rights’, but for present purposes, it suffices to point out that the political ideology that
spawned McCarthyism, destroyed the careers of political progressives, incarcerated
homosexuals and lobotomised social ‘misfits’ continues to impact the human rights of the at
least 2.27% of the population* who are born Intersex.

3. ‘Inter’ Does-not-equal ‘Trans’

In recent times, via ongoing entrenchment of the social construct of gender, Intersex people are
at liberty to self-identify as whatever ‘gender’ they choose. But gender identity is not the critical
issue. Furthermore, as illustrated, for fully informed individuals this does not constitute a
‘liberty’.

Again, we find semantics contribute to the confusion. The terms ‘inter’ and ‘trans’ both imply
ambiguity, at least as applied to human sex/uality, but they are not synonymous. In fact, by
definition, they are almost opposites.

‘Inter’ is a prefix meaning ‘between’, ‘among’ or ‘in the midst of’ — where the attached base-word
has a connotation of fixed-ness. An example is ‘intersection’ — a fixed point, or place, where one
thing meets or crosses another. ‘Trans’[itioning], by contrast, is an active verb, meaning to move
from one fixed place to another. This is illustrated in the following diagram: a Transgender can
move from binary female to binary male, for example, but not from binary female to intersex
male or intersex female. An Intersex male or female may prioritise one sexual expression (eg,
Intersex female) over the other (Intersex male), but will always retain both male and female sex
characteristics.

The following diagram illustrates this via a biological perspective of ‘sex’ rather than the
psychological overlay of gender that is conventionally considered to be inherently intertwined.

4 Melanie Blackless and others “How Sexually Dimorphic Are We? Review and Synthesis” (2000) 12 Am J
Hum Biol 151.
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The average heteronormative (binary male or female) person is unlikely to appreciate this
distinction between Intersex and Transgender —there is a popular misunderstanding that gender
variation is a matter of human-rights-based freedom, the right to choose one’s own sex-gender
identity, irrespective of biology. Such a right is far from inherent for Intersex people.

Prior to John Money’s co-option of the gender construct -

Sex referred to not only bodily status (of the female/male sex), it also referred
to erotic acts and behaviours (to ‘have sex’), a person’s psychological status
as masculine or feminine, and to patterns of social and intimate behaviours
deemed appropriate to men and to women (sex roles).®

This created the issue of sex only being understandable as binary in the Western conception.
Post-Money, gender accommodated -

... allthose things that a person says or does to disclose himself or herself as
having the status of a boy or man, girl or woman, respectively ... appraised in
relation to the following: general mannerism; deportment and demeanour;
play preferences and recreational interests; spontaneous topics of talk in
unprompted conversation and casual comment; content of dreams,
daydreams and fantasies; replies to oblique inquiries and projective tests;
evidence of erotic pleasures; and, finally, the person’s own replies to direct
inquiry.®

From this point, liberal notions (per Stoller, Butler) separated biology (physical sex
characteristics) and psychology (sexual orientation). Though on the surface it may appear a
path to equality, the reality is different. Gender and gender hierarchy are privileged in the
institutional framework.

Even for a Transgender individual (especially when transitioning), one’s biological sex may be
different from one’s gender identity. But the key point, as per the above diagram, is that
Transgender still exists within the binary. One can transition from male-female, or vice-versa,
but their ultimate sexual expression will be one or the other. The Intersex individual, by contrast,
will always possess both male and female sex characteristics, whatever aspect of that

5 Jennifer E Germon Gender: a genealogy of an idea (e-book ed, Palgrave Macmillan, Basingstoke, 2010)
at 31.

8 JMoney, JG Hampson and JL Hampson “An examination of some basic sexual concepts: the evidence of
human hermaphroditism” (1955) 97 Bull Johns Hopkins Hosp 301 at 302.
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combination they choose to express. How an Intersex individual identifies sexually can vary
throughout life, and is infinitely variable between individuals. ‘Identity’, therefore, is not a
reliable marker for Intersex - or even Transgender. Attention to the use of this term may prevent
unreliability of any legal or policy documentation relying upon it.

In practical terms, the ideological divide is best illustrated by the respective views of Intersex
and Transgender to assignment surgeries: the Transgender community wants the age of consent
lowered, whereas Intersex persons want it significantly raised. A query-based framing also
assists: Is it possible for an Intersex individual to become Transgender? Yes. Is it possible for a
Transgender individual to become Intersex? No.”

Nor, from another framing, are Transgender individuals considered in any way ‘disabled’.

From birth, there remains pressure on parents of Intersex newborns to ‘normalise’ their child’s
sex characteristics. This may involve commitment to lifelong hormonal drug dependency. As
other sexual determinants gain expression throughout life, physical, social, psychological and
spiritual conflicts can generate intuitive disconnect from self and society, a process readily
associated with mental health deterioration. Often, the Intersex individual remains unaware of
their medical history, raising another central objection to the erroneous conflation of sex and
gender: the legal concept of informed consent. This is a key aspect of our submission: whereas
a Transgender person wishing to transition is fundamentally defined by their autonomous
choice, the Intersex baby is neither informed nor consenting.

4. Intersex and Personhood

John Money promoted his vision of gender on the grounds that infant assignment surgeries and
psycho-social conditioning would lead to a life worth living, implying that an Intersex life was not
worth living. The approach, requiring in-family and systemic dishonesty, and coercion akin to
conversion therapy and even infant genital mutilation®, effectively removed the autonomy of the
Intersex child, with ongoing impacts upon autonomy as an Intersex adult. The United Nations
Special Rapporteur has expressed concern over the human rights violations implicit in
unconsented surgeries on Intersex minors® - typically cosmetic procedures which routinely
destroy reproductive capacity.™

There are several ways that Intersex people experience legal ‘invisibility’ amounting to non-
personhood. Some of these are experiences shared by Transgender or other non-binary
individuals: birth certificate inaccuracies which impact at the personal/psychic level, via
humiliation and loss of dignity, and the practical level, through administrative inconvenience,

7 Note that some Transgender individuals believe that once drug- or surgery-based interventions are
underway, they are ‘intersex’ but this is a scientific -or perhaps merely semantic - misapprehension.

8 See IACHR, Public Hearing on Situation of Human Rights of Intersex Persons in the Americas, 147th
Period of Sessions (2013).

9 Comm. Against Torture, Rep. on Its Forty-Seventh Session, para. 20, U.N. Doc. CAT/C/DEU/CO/5 (Dec.
12,2011); Juan E. Méndez (Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment), Rep. on Abuses in Healthcare Settings, para. 77, U.N. Doc. A/HRC/22/53 (Feb.
1, 2013); High Comm’r for Hum. Rts., Discriminatory laws and practices and acts of violence against
individuals based on their sexual orientation and gender identity, para. 57, U.N. Doc. A/HRC/19/41 (Nov.
17,2011).

© Amy Frieder “Intersex Intervention: A Health and Human Rights Perspective” (2022) Harvard Human
Rights Journal.
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precariousness of international border crossing, professional functionality, eligibility for social
inclusion or access to sports or public amenities, safety within state institutions, especially
correctional or mental health facilities, and so on.

But the existence of commonalities cannot justify administratively simplistic ‘blanket’
protections. Discrimination against the innately Intersex is easily distinguished from that shared
by other sex-gender minorities, illustrating why the Intersex community requires explicit
protection under the law.

Only the innately Intersex infant is subject to systemic correctional procedures, which persistin
practice, on the basis of pre-emptive or hypothetical ‘medical’ grounds or emotive reference to
potential social impacts for the growing child. Intersex adults often endure lifelong physical
complications, including loss of the ability to have a family. They are denied the right to simply
be who they were born to be, and coerced into the very gender-based paradigm that was
created to erase their state-of-being. Through pathologisation, the Intersex collective is
continually fractionalised (by medical ‘condition’), reducing scope for a sense of community or
normalcy. They are systematised further as ‘disabled’ and subject to varying demographic
descriptors that focus attention on their genitalia or other intimate biological details —
amounting to chronic, ongoing privacy invasion and objectification. Even as Intersex awareness
has grown, the monolith of Transgenderism has overwhelmed and obscured the discriminatory
reality of the lived Intersex reality.

5. Identity Politics and the Culture Wars

Growth in Transgender numbers and popular awareness has generated considerable, often
polarising, social discussion, leading in worst-case situations to overt conflict and
politicisation. It is clear that laws need to be expanded to protect those caught up in the so-
called culture wars, and that /a Tangata goes some way toward doing so. We propose however
that this will only happen if flawed conflation of sex and gender is remedied.

As noted, many of the social problems experienced by Intersex individuals are also experienced
by Transgenders, implying a natural alliance between these two minorities. Nor does the fact
that Transgender individuals ‘choose’ sexual reassignment make their sexual reality any less
valid than that of Intersex, but pervasive misunderstanding, semantic ambiguity, emotional
capture and social media-driven rhetoric have impacted Intersex efforts for recognition and
social inclusion, even as mainstream social acceptance of Transgender and non-binary
expands.

The so-called culture wars have generated a host of binary-driven and tribalistic inter-group
conflicts that are clouding the biological realities of the Intersex lived experience, to the extent
of materially obstructing progress for and social understanding of Intersex. Frequently, this
positions Intersex and Transgender (as well as other non-binary groups) as oppositional
interests, rather than the intuitive allies they should be. Clarification of ambiguities (such as
what constitutes an innate VSC, for example, compared to variations derived from medical
intervention) and rectification of flawed conflations are the path to remedying social conflicts -
not just as expressed by mainstream/cisgender discrimination against sexual minorities, but
those that are internally undermining cohesion within the LGBTI community itself.
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6. Legal Implications of Conflating Sex and Gender

We reviewed a range of court judgments in preparation for this submission, but found them
largely unhelpful, given they typically founder in the issues arising from sex-gender conflation.
One useful example, however, is the 2023 Australian case ‘Tickle v Giggle’" in which a (fully
transitioned, surgically reassigned and legally registered ‘female’) Transgender woman was
subject to discrimination via retrospective imposition of biological (‘cisgender’) sexual criteria
by the owners of a ‘by women for women’ dating app. The judgment is a submission from the
Sex Discrimination Commissioner, confirming the validity of the Applicant’s claim. It is specific
to Australian law, but provides clear judicial authority’® that sex is not binary. Australia’s Sex
Discrimination Act (SDA) has replaced ‘opposite sex’ with ‘different sex’, in recognition of the
nuanced continuum of sexual variations within which the natural Intersex minority resides. It
then clarifies the distinctions between biological sex and gender — at [37], gender ‘is a different
concept to ‘sex’ ... not determined by biological or physical factors’. This contrasts critically with
la Tangata at 2.25, where the Report equivocally states ‘[t]here are different views about
whether sex and gender are separate or interconnected’. Chapter 7 of la Tangata addresses sex-
gender distinctions, but does not acknowledge (or appreciate, perhaps) the impacts of their
conflation.®

In this respect, we find it confusing that, at 7.57, the Report specifically refers to conceptual
conflation as a problem. Again, it is our strong view that /a Tangata is susceptible to and
expressive of the problem of erroneous conflation of key contructs.

Intersex people are categorically distinct from Transgender people. Intersex is an authentic,
normal biological category, with discrete, unique interests requiring protection under the law.
These arise from the right to bodily and spiritual soveriegnty:

e Enjoyment of full legal personhood, including the right not to be aborted on the grounds
of being Intersex, and the right not to be deprived of reproductive capacity to satisfy the
cosmetic standards of others. This is recognition of the state-of-being Intersex.

e Notto be arbitrarily subject to culturally uninformed medical intervention; ie, the right
to full, informed, prior consent to any medical procedure not arising from immediately
life-threatening circumstances. This involves clarifying the legal age of consent for sex
assignment surgeries and strict guidance as to what constitutes medical ‘necessity’.
This is the right-to-remain Intersex.

e Recognition that whatever social value or validity accrues to ‘gender’, it cannot come at
the price of legal erasure of Intersex as a minority sexual norm. Human rights law needs
to clarify the distinction between male, female, intersex and transgender: ‘non-binary’ is
too open to interpretation. For best effect, the definition should identify the reality of
sex/uality and/or gender as a highly nuanced and potentially across-time continuum.

o Freedom from forced assimilation into the male-female binary — uninformed social
pressure means that many Intersex individuals succumb to making a ‘self-identifying’
binary choice, generating psychological, spiritual and social conflicts and mental

" Roxanne Tickle v Giggle for Girls Pty Ltd ACN 632 152 017 & Anor, NSD1148/2022.

12 Tickle at [30].

3 We experienced an overall lack of cohesion in /a Tangata in terms of statements in one chapter directly
conflicting with those in another, on the same topic — perhaps indicative that this is a draft stage of the
Report.
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health issues. The alternative is to be publicly defined by description of genitalia—an
intolerable privacy invasion of such intimate personal information.

Protection against discrimination that is also experienced by Transgender and other non-binary
groups (birth certification standards; dignity-based issues such as access to public and
institutional conveniences; and class-eligibility for social activities like competitive sports) is
not diminished or threatened by identification of and protection against discriminatory
practices specific to Intersex. This is the basis of our response to the proposed solutions in /a
Tangata’s Chapter 7.

7. la Tangata’s Proposed Solutions

The following chart itemises, by paragraph number, some of the proposed solutions in Chapter
7. Overall, we favour an asymmetrical approach based on Group descriptors. We believe that all
of the relevant issues proposed as potential disadvantages can be resolved by a combination of
robust definitions based on clear differentiation between sex and gender, innateness, ‘inter’ and
‘trans’. This includes clarification that, albeit a minority, Intersex is a biological sexual norm, not
a biological pathology or a psychological or choice-based self-identification.

Concerns around scope for mis-interpretation or claimant abuse can be addressed through
clearly articulated guiding principles. We emphatically reject any ground that privileges gender-
based identifiers, but endorse the inclusion of gender identifiers in conjunction with separate
and distinct sex identifiers; where the assumption that ‘everyone has a gender’ is no longer
perpetuated. We specifically reject the idea that administrative convenience should be a
consideration in this context, as this has already contributed greatly to the discrimination
endured by the innately Intersex community.

Ground Critique
A/symmetry | An asymmetrical approach works in principle for Intersex, but so does
our proposal (which is symmetrical by the la Tangata defintion at 7.2).
We agree with 7.3, 7.5, 7.8,that Intersex people need specific
protection. We agree with 7.20 that true protections will not occur if
the ‘net is cast too widely’ — this simply perpetuates the sex-gender
conflation that discriminates specifically against Intersex. The
concern raised at 7.27 is very contemporary, being played out in
relations to Tino Rangatiratanga, with clearly negative effect. This
indicates a fully symmetrical approach is unsafe, unless clear guiding
principles preclude abuse.
Group descriptors | Concerns at 7.11 could be addressed by producing clear definitions,
with guidance for interpretation. As time passes the Intersex
community is likely to grow, numerically and in confidence, as the
state-of-being Intersex becomes as popularly permissioned and
embraced as Transgender has been in the last decade. Critically
however, the distinction between Intersex and Transgender must be
clarified. The issues raised at 7.12 are also easily addressed, by listing
those conditions Intersex individuals may elect to identify by. Because
Intersex is innate/congenital, medical certification could be required
to support a claim. Clarification that non-innate variations are
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protected uunder Transgender grounds would resolve issues for
transitioning individuals. ‘Lack of awareness’ on the part of an Intersex
individual is a direct legacy of the historic erasure of the group and will
take time, via recognition and legitimation of their state-of-being, to
remedy. Denying protections under this ground on the basis of the very
vulnerability that sytemic discrimination has produced is ethically
unsound, if not legally unsafe. 7.13 concerns around across-time
changes are insufficient cause to reject Group descriptors: the
concern is theoretical and evolution is not inherently negative. 7.14
issues about potentially restrictive interpretation can be addressed
with clear guidance, scope for appeal, and inbuilt protections as
suggested above.

Gender | Per7.32, itis correct that most Transgender individuals assume a
binary gender identity — this is the original point and purpose of gender.
7.33 is resolved, again easily, by clear articulation that sex and gender
are not synonymous. However, we reiterate that for Intersex persons,
there needs to be the ability to opt out of any gender-based identifier —
this means we unequivocally reject this alternative: to privilege or
presuppose gender is to perpetuate the social erasure of Intersex.
Gender identity | We consider Gender identity, as one of the options for the psycho-
social element of self-identification to be acceptable, as long as itis
optional, with biological identifiers as its corrollary/alternative for
those who do not claim gender-based identifiers.

Gender expression | We consider Gender expression, as one of the options for the psycho-
social element of self-identification to be acceptable, as long as it is
optional, with biological identifiers as its corrollary/alternative
forthose who do not claim gender-based identifiers.

Sex characteristics | We consider 7.49 dangerous in that it again expresses the
fundamental systemic misunderstanding about what actually
constitutes discrimination against the congenitally Intersex
community. Robust protections based on clear group descriptors will
suffice to remove ambiguity around ‘inter’ versus ‘trans’. Cisgender
issues such as ‘breast size’ are already protected and should not be
cited as an influencing consideration for scope of specific minority
protections. 7.50 is correct in its assumptions of the weakness of this
approach, especially when combined with gender-privileging
terminology.

Sex | The ground of sex is critical and must be defined by biology, whether
innate/congenital, or resulting from medical intervention. 7.53
expresses the misapprehension that ‘everyone has a gender’ - by now
our position is clear on the inherently discriminatory role of gender for
Intersex people. This is recognised in 7.57 which recognises the folly of
conflating unrelated (or oppositional) identity attributes. In 7.62, the
idea of legislative convenience/simplicity is raised as a potential
advantage - this is implicitly flawed unless fundamental definitions
(including for ‘non-binary’), recognising the separate and distinct
elements of sex and gender, are adequate for analysis of a given
individual claim or case. Clarity here will be assisted by distinguishing
between innate biology and that created through medical intervention.
The issue raised at 7.71 is again resolved through fundamental
definitions and the legal separation of sex and gender identifiers.
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Again, administrative convenience must never be cited as justification
for the downgrading of human rights.

8. Conclusion

This submission is specific to the intersts and concerns of the sexual minority described herein
as Intersex, which group is subject to a unique and specific set of systemic discriminatory
practices not experienced by any other group within the ambit of the /a Tangata review. We have
endeavoured to articulate how such discrimination first arose, how it became systemic (and
thus unconscious) and the more recent but very real threat to Intersex persons from prospective
legislative subsumation into the broader minorities of Transgender and/or non-binary.

For those encountering the complexities of intersexuality from the outside, it may be tempting to
succumb to over-simplification, but to do so is simply to generate further injustice for Intersex
people. Conflating Transgender and Intersex is not a valid ‘compromise’. It does not create a
social-justice based ‘middle ground’. Instead it misinterprets fundamental dichotomies as
commonalities, inverts contemporary medical understanding of biological sexual norms and
subjects a significant global minority group to biological assimilation and entrenched
discrimination. Synonymising sex and gender legally narrows, rather than broadens the human
rights of (upwards of) 2.7% of the population.

In summary, we submit that:

e Entrenched conflation of (bilogical) sex and (psycho-social) gender and by extension,
gender expression or identity, creates flawed framing, thus legal unsafety

e The Report must recognise that ‘gender’ was invented specifically to pathologise and
socially erase and/or assimilate Intersex (now understood as a normal sexual
minority™).

e This makes gender an unsafe paradigm, in isolation, by which to protect Intersex people.
Recognition that (biological) sex and (psycho-social) gender are discrete constructs
enables a more nuanced set of descriptors, without imposing gender upon those who
have no such identification.

e ‘Inter’is not the same as ‘trans’. Whilst the two groups share many discriminatory
experiences, there are fundamental differences that render Intersex persons vulnerable
to increased discrimination (via, inter alia, gender assimilation) if the sex-gender
conflation is not remedied.

e Adistinct discrimination faced by Intersex persons is the lack of overt recognition of
personhood, or their natural state-of-being. This materialises in unconsented surgeries;
the risk of expectant parents being advised to abort an Intersex foetus; the undignified
choice between enforced administrative assimilation into the male-female binary, or
submitting to acute invasion of privacy and objectification through ‘VSC’ categorisation.

e Theterm VSC isitself discriminatory and indeed offensive. No other social group is
publicly defined by reference to their intimate (or any other) physicality. Such bodily
objectification brings to mind race-discrimination tests from the 1950s such as the

4 See n 3 above.
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‘pencil’ and ‘brown envelope’ tests.’ The level of privacy invasion incurred through
definition-by-genitalia enables everyday scope for humiliation.

e From 2.46-2.52, la Tangata recognises the diversity of non-Western cultural perspectives
on Intersex. AoNZ demographics include many of the identified cultures and we would
argue that the term VSC imposes a further layer of systemic discrimination, in that it
exemplifies a materialist-reductionist Western paradigm, perpetuating colonialist
values, denying spiritual embodiment and ‘simplifying’ an inherently complex
multicultural reality.

The Report is accurate in describing the wide diversity of opinions, understandings and self-
identifications present among the group we are calling Intersex. This is unsurprising given the
highly stigmatised and often completely concealed realities experienced by such individuals.
We contend that until there is clear legal recognition of their ‘state-of-being’ and ‘right-to-
remain’ as a legitimate sexual minority, lack of confidence will continue to inform the way
individuals arrive at such self-knowledge.

Whilst well-intentioned by those aspiring to social inclusiveness, we believe la Tangata’s
conflation of (i) sex and gender, and (ii) ‘inter’ and ‘trans’, has the ongoing effect of invisibilising
Intersex people, rendering the legal reforms proposed in the Report not only ineffective at
protecting Intersex human rights and social equity, but actively reducing them and exacerbating
social harm.

We believe these inaccuracies can be quite easily corrected: by expressly articulating the
distinctions between biological sex and psycho-sociological gender; by legitimising the
biological normalcy of the minority sex category of Intersex; and by elevating key issues (such as
age of sexual assignment surgeries) that exemplify the distinctions between informed consent-
based medical interventions and those unconsented procedures that perpetuate the social
erasure of a natural sexual minority — or at best, denigrate their natural sexual being to the status
of ‘disabled’.

Issues around surgeries address a symptom, not the underlying cause of Intersex
assimilation/social erasure. Whilst addressing informed consent and the ‘right to remain’
Intersex are critical issues, a legal solution for unconsented surgeries could be dealt with via
statute — but not unless/until the ‘state of being’ Intersex is legally recognised as a legitimate
biological norm and psycho-spiritual truth.

The term whakatinanatanga has been used to express embodiment: we propose that
embodiment can comprise either or both sex and gender. For those Intersex people aware of the
biopolitical history described above, ‘gender’ has negative connotations comparable to those
‘the n-word’ has for African-Americans. To be forced into a self-identifying paradigm, therefore,
that simultaneously erases their unique sexual embodiment and compels ‘self’ assimilation is
clearly to retraumatise indivduals whose whole lives, in many cases, have been a series of
objectifications and invasions and sytemic assimilation.

5 |f an African-American had hair ‘frizzy’ enough to hold a pencil in place, they were ‘too Negro’ for a given
social inclusion; a brown envelope held against the face provided a colour bar reference for the same
discriminatory purpose.
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The distinction seems clear to us: that self-identity be defined by sex and/or gender, according
to where on the highly nuanced continuum of physical, psychosocial and spiritual
characteristics a given individual feels best defined. This would protect those currently well-
served by the gender construct, as well as those for whom the very word represents systemic,
historic discrimination and erasure. It would enable permissibility (for the state of being and the
right to remain) and legitimacy for Intersex as a minority sexual norm in an advanced civilisation.

We invite the Law Commission to consider a question that arises from our reading of the current
draft of /la Tangata. What exactly, in the case of the Intersex person, are the proposed reforms
intended to protect: the person (as an equal-rights-based possessor of legal personhood); the
pathology (ie, the legacy medical interpretation of Intersex as an abnormality rather than a
biological minority); or the so-called ‘variation’ (as an objectified ‘other’, currently classified in
the negative as a disability)?
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