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Legislation (Definitions of Woman and Man) Amendment Bill

Submitter: Rogena Sterling, on behalf of the Intersex Aotearoa

Intersex Aotearoa (lA) is the operational arm of Intersex Trust Aotearoa NZ (ITANZ), a registered
charitable trust and a non-profit organisation. IA is the peak body for intersex-led advocacy in Aotearoa,
committed to providing affirmation and referral for people with intersex variations/ira tangata. By intersex
people, for intersex people. It is the only intersex-led and national-reaching organisation in Aotearoa that
lobbies for systemic change within education, healthcare institutions and social environments to make
Aotearoa a safe and affirming place for intersex people to thrive within.

Position: Oppose the Bill in its current form
We wish to appear before the committee.

Summary of position

1.

The Bill defines “woman” as “an adult human biological female” and “man” as “an adult human
biological male”. It states that its purpose is to ensure New Zealand law “reflects biological
reality”. The Bill fails on its own stated test.

The Bill's definition is a legal and administrative instrument that selectively borrows folk
biology (everyday, simplified categories) while actively ignoring the actual, nuanced framework
of evolutionary and developmental biology.

Intersex people exist. Intersex development is biological. A legal definition that excludes
intersex developmental outcomes cannot accurately be described as reflecting biological reality.

Beyond this internal contradiction, the Bill imports a binary, reductive model of sex that neither
evolutionary nor developmental biology supports, and in doing so, structurally excludes intersex
people, a population whose existence is itself a product of ordinary human developmental
biology, from legal recognition as sexed persons.

We recommend that the Bill not proceed. If the Committee determines a definitional clause
should proceed in some form, we recommend it be amended to expressly recognise intersex
variations of sex characteristics as a co-equal biological outcome of normal human
development, not an exception to or deviation from “male” and “female”.

We note that this Bill also restricts the legal recognition and rights of transgender and non-
binary people, who face related but distinct harms from a fixed binary definition of sex applied
across all legislation. This submission is confined to the intersex-specific dimensions of the Bill,
reflecting the organisational mandate and expertise of Intersex Aotearoa, and should not be
read as suggesting those other harms are of lesser concern.”

The Bill's biological claim, and why it does not hold

7.

8.

The Bill's general policy statement asserts that its definitions will “ensure that language in law
reflects biological reality”.

This is a testable claim, and it does not withstand examination against either of the two
biological disciplines that actually describe sex: evolutionary biology and developmental biology.
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Evolutionary biology describes a population-level tendency, not an individual-level rule

9.

10.

11.

12.

13.

When the Bill says it reflects biological reality, it is doing so as a rhetorical shield for a legal
choice and not as embracing a biological reality. The Bill does not reflect the full biological
reality; it reflects a fruncated reality that serves administrative convenience.

While evolutionary biology explains sexual reproduction, it does not suggest that sex is a strict
binary of only two sexes: male or female. It describes sex as a bimodal distribution? and not a
binary model. The binary model suggests only two mutually exclusive categories. In contrast, a
bimodal distribution describes the frequency of traits across a population—showing two
common peaks (typical male and typical female development)—but crucially, it acknowledges
the continuous range of variation, outliers, and overlapping traits that exist between and around
those peaks.®

Variation is the substrate evolution acts on; a population-level statistical tendency toward two
reproductive strategies is fully compatible with, and indeed presupposes, ongoing individual
variation, including intersex variation, which has persisted stably across human evolutionary
history. They are neither mistakes nor disorders.* The presence of intersex individuals is an
indication of evolutionary advantage through diversity.®

Evolutionary biology works alongside molecular biology, genetics, physiology, psychology, and
sociology, with each field answering different layers of the same profound question.®

The Bill takes a population-level, statistical description and recasts it as an individually-binding,
exhaustive legal rule. That move is not supported by the science it invokes while ignoring at
least 2.3% of the population.’

Developmental biology describes a shared pathway with variant outcomes, not a binary switch

14.
15.

16.

17.

Developmental biology describes how an individual's body actually forms.®

Every embryo begins with the same bipotential gonadal and ductal tissue. Sex differentiation
proceeds through a cascade of gene expression and hormonal signalling shared across all
developmental outcomes — it is not two separate pathways for two separate sexes, but one
developmental process capable of producing male-typical, female-typical, and intersex
outcomes.®

Intersex development is not an error in this process or a failure to complete it. It is what the
same machinery produces under different conditions.

A definition of “biological female” and “biological male” that has no place for this third, well-
documented developmental outcome does not reflect developmental biology. It reflects a prior
assumption about how many outcomes are permitted and then asks biology to ratify that
assumption.

Gametes and reproductive function are inputs to development, not definitions of sex

18.

19.

20.

Much of the public reasoning behind this Bill treats “biological female/male” as equivalent to
gamete type or reproductive capacity.

Gametes are reproductive cells whose function is to carry genetic material and, on fertilisation,
initiate a new organism’s development.™

They are a cellular precondition for a reproductive mechanism. They are not, and were never
intended by biological science to be, a definition of the sex of a whole person.'?
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21. If gamete production or reproductive capacity defined sex, then post-menopausal women,

infertile men, and many intersex people would fall outside the categories “woman” and “man”
entirely — a conclusion the Bill’s drafters would presumably reject.

22. Sex, properly understood, is a property of the whole organism arising from its developmental
history, not a property of the cells that initiated that history.

Consequence: the Bill cannot, by its own internal logic, accommodate intersex
people

23. Because the Bill's definitions are binary and stated to apply “in all contexts ... unless explicitly
stated otherwise”, intersex people are not provided for as an exception, a third category, or a
remainder.

24. They are absent from the definitional architecture entirely. This is not a drafting oversight that
can be fixed by adding a saving clause; it follows directly from building the definition on a binary-
exhaustive model that biology itself does not produce.

25. A definition genuinely grounded in biological reality would need to accommodate at least three
coherent developmental outcomes — not two categories assumed to exhaust all persons.

Implications for intersex rights and legal protections

26. The Bill is not a narrow definitional clause. Because it applies across all existing legislation and
is stated to operate “regardless of gender identity”, it would alter the legal foundation of every
statute that currently protects, recognises, or accommodates intersex people. The principal
areas of concrete harm are set out below.

New Zealand Bill of Rights Act 1990

27. The Bill engages rights protected under the New Zealand Bill of Rights Act 1990. The prohibition
on discrimination under section 19 applies to the ground of sex.

28. A statutory definition that excludes intersex people from the recognised categories of “man” and
“‘woman” without any alternative recognition constitutes discriminatory treatment of intersex
people on grounds of sex.

29. The right to freedom of expression under section 14 is also engaged, since a statutory binary
definition of sex in general legislation constrains how intersex people, health professionals, and
educators may accurately describe intersex developmental realities in legal and institutional
contexts.

30. The Attorney-General raised Bill of Rights concerns in his report to the House, and the
Committee should address those concerns directly in its consideration of whether the Bill is
consistent with fundamental constitutional values.

Erosion of existing Human Rights Act protection

31. Te Kahui Tika Tangata | Human Rights Commission has long interpreted the sex ground in the
Human Rights Act 1993 as extending protection to intersex people. That interpretive practice
depends on “sex” being read flexibly enough to cover whole-body developmental realities that
do not map onto a falsely reductive, scientifically inaccurate binary.

32. A statutory definition fixing “man” and “woman” — and, by extension, “male” and “female” — to
a binary formula removes the interpretive room that protection has relied on.
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33. Once “female” and “male” are defined exhaustively in statute, a court has materially less scope

to read intersex bodies into either category, and no statutory basis to recognise a body
accurately described by neither.

34. The effect is a direct narrowing of the sex ground at precisely the point where intersex people
have depended on its breadth.

Conflict with the Births, Deaths, Marriages and Relationships Registration Act 2021, including s82

35. Parliament has already recognised, through the BDMRR Act 2021, that not all persons can
accurately be described as male or female.

36. Section 82 of that Act provides a pathway for registration as indeterminate or unspecified where
that reflects the person’s developmental reality. That provision is a prior legislative
acknowledgement — by this same Parliament — that the binary does not exhaust all persons.

37. The Bill's binary-exhaustive framework sits in direct and irreconcilable conflict with this existing
recognition.

38. It invites litigation over whether registrations made under section 82 remain legally valid under a
new cross-cutting definition and removes the principled basis on which Parliament extended
that recognition in the first place.

39. The inconsistency the Bill introduces is hard to justify. The Bill purports to provide certainty
and clarity, yet it creates a direct, irreconcilable conflict with a provision Parliament
enacted only three years ago. That conflict is not the product of contested scientific theory
or interpretive ambiguity; it arises from a transparent contradiction between the Bill's
binary-exhaustive framework and Parliament's own considered recognition that the binary
does not exhaust all persons. A legislative scheme that invites litigation over the continuing
validity of registrations made under section 82, and which removes the very basis on which
Parliament extended that recognition, cannot sensibly be described as providing certainty.
Itis instead a self-inflicted wound to the coherence of New Zealand's statute book — and
one that rests on no principled justification other than a preference for a different
classification.

Risk to healthcare access and intersex-specific health services

40. A single binary definition imported across all legislation risks rendering intersex-specific health
pathways, including the intersex/IVSC peer and psychosocial support services currently being
developed through Health New Zealand procurement, administratively incoherent. This has
severe health implications for a significant proportion of the population.

41. A definition that cannot locate its intended beneficiaries within itself is not a workable basis for
health legislation that intersex people depend on, let alone the rest of the population.

Administrative and legal uncertainty

42. Presented as providing certainty, the Bill is likely instead to generate substantial legal,
administrative uncertainty and potential litigation.

43. Existing birth certificates, passports, court decisions, Human Rights Commission interpretations,
and health policies have been issued or developed under a legal framework that does not
contain the Bill’s binary-exhaustive definition.
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44. A cross-cutting statutory definition that conflicts with those instruments does not resolve

ambiguity, but it creates new inconsistency across a wide range of administrative records,
institutional practices, and settled legal arrangements.

45. Committees should be cautious about legislation whose practical effect is to re-open settled
qguestions rather than to resolve them.

Te Tiriti o Waitangi obligations

46. Parliament is increasingly expected to consider Te Tiriti o Waitangi implications when assessing
legislation. The Bill has not done so adequately in respect of intersex people.

47. Te ao Maori includes the concept of ira tangata, where Maori communities have recognised
intersex people and their roles in the whakapapa. They recognise the inherited human
dimension of being, encompassing the full range of human developmental expression. This
concept cannot be reduced to a binary biological framework imposed through legislation.

48. The Crown has obligations under Te Tiriti to actively protect Maori concepts and forms of
personhood rather than to displace them with externally imposed classifications.®

49. As Tu Chapman highlighted previously when this bill was proposed: “Some of us [ira tangata]
didn’t have the luxury of being biologically female or male. So, where does that sit for us?
Because the chromosomes say so? Kahore! ... From a tangata Moana and Maori perspective,
we are more concerned about who we are rather than what we are.”™

50. The Bill, by legislating a binary-exhaustive definition of man and woman across all New Zealand
law, risks reinforcing colonial classificatory frameworks that historically displaced indigenous
understandings of sex diversity, including the recognised place of intersex people within
whanau, hapi, and iwi.

Symbolic and dignitary harm, and the precedent of legislated non-existence

51. Beyond specific statutory conflicts, there is a broader harm in Parliament legislating a definition
of sex that has no internal space for a population that has always existed.

52. Te Kahui Tika Tangata | Human Rights Commission’s Disability Rights Commissioner has
already warned that this Bill risks harming the mana of trans and intersex people, who face well-
documented discrimination in Aotearoa.

53. Once an inaccurate and reductive binary definition is placed in the Legislation Act as the default
reading of “man” and “woman” across all New Zealand law, it becomes substantially harder to
dislodge, regardless of any individual statute’s stated intent.

International human rights obligations

54. New Zealand’s international human rights obligations are directly relevant. The United Nations
Committee has passed a resolution on Intersex people and their recognition and protections.

55. The United Nations Committee on the Rights of the Child and the Committee on the Convention
of the Elimination of Discrimination Against Women have repeatedly expressed concern about
medically unnecessary interventions on intersex children and called on states to ensure legal
protection against non-consensual normalising surgery, and redress.®

56. The Committee Against Torture has identified such interventions as potentially engaging the
prohibition on cruel, inhuman, or degrading treatment. Multiple UN treaty bodies have
recommended that states protect intersex people from forced or coercive medical interventions
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57.

and ensure legal recognition that does not require intersex people to conform to binary
categories.

The point is not that treaty body recommendations override New Zealand law. The point is that
the Bill moves in the opposite direction to the international trajectory of intersex rights
recognition — at precisely the moment when that recognition is gaining normative weight across
jurisdictions.

5. What intersex developmental reality requires of any legal definition

58.

59.

60.

61.

Intersex personhood is anchored in whole-body development, not in a declared or chosen
identity layered on top of an otherwise 'binary’ body. An intersex person unfolds through much
of the same developmental process as male and female beings, but through complex
combinations of chromosomes, genes, hormones and anatomy, emerges in an individual
pattern of whole-body possibility that is experienced as closer to male being, closer to female
being, or on their own terms (whether both, neither, or otherwise). This is a developmental
reality, not a defect, and it cannot be erased by body-altering surgery or by legislative
redefinition."’

New Zealand’s history with intersex people demonstrates what happens when law and medicine
together adopt a sex classification that recognises only male and female and treats any other
developmental outcome as a defect requiring correction. That classification has been used to
justify irreversible non-consensual “normalising” surgery on intersex infants and children —
interventions that removed healthy tissue, foreclosed the person’s own future bodily self-
determination, and were delivered through a well-meaning but fundamentally mistaken message
that the intersex body was a male or female body with a defect requiring repair. These harms
are documented, serious, and ongoing in their effects. The proposed definitions in this Bill
reproduce the identical classification logic that underpinned them.

A statutory ‘binary’ applied across all legislation reinstates in law the precise premise that only
two legitimate developmental outcomes exist, and a body outside them is an error. Such a basis
has already caused and demonstrated harm to intersex New Zealanders, which intersex
advocates have been actively striving to stop and enable trauma-healing and health strategies
to overcome the impacts.

Genuine protection for intersex people requires two distinct structural guarantees, and the Bill
addresses neither. First, informed agency: the individual capacity to understand and inhabit
one’s own intersex being free from deficit framing, shame, and cultural severance, which
presupposes that the law itself does not encode the deficit framing. Second, self-determination:
the legal and structural guarantee that this agency can be exercised free from interference by
parents, medical institutions, or classification systems that foreclose intersex being before the
person can speak for themselves, including protection from non-consensual normalising
medical intervention in infancy and childhood. A legal architecture with no category for intersex
whole-body development and their recognition of their personhood gives medical and parental
decision-makers no statutory basis to do anything other than assign a child to one of two
recognised categories — by surgical means if necessary.

6. Recommendation

62.

The following recommendations are:

o That the Committee recommend the Bill not proceed. The Bill fails on its own stated test:
a definition that excludes intersex developmental outcomes cannot accurately be described
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as reflecting biological reality. It is additionally inconsistent with the New Zealand Bill of
Rights Act 1990, section 82 of the BDMRR Act 2021, and Te Tiriti o Waitangi obligations.

¢ In the alternative, that any definitional clause expressly recognises intersex variations of sex
characteristics as a co-equal biological outcome of normal human development, not as
falling outside, between, or in deviation from the definitions of “woman” and “man.”

o That the Committee require an assessment of the Bill’'s consistency with the New Zealand
Bill of Rights Act 1990, including sections 14 and 19, and its interaction with the Human
Rights Act 1993, the BDMRR Act 2021 (including section 82), and intersex-specific health
service frameworks, before any definitional clause proceeds.

e That the Committee ensure nothing in this Bill, or in any future statutory definition of sex,
removes or weakens existing or developing legal protection for intersex infants, youth, and
adults against non-consensual normalising medical intervention.

63. We are happy to provide further evidence, including peer-reviewed material on sex
development, to assist the Committee's consideration.

Joan Roughgarden Evolution’s Rainbow (University of California Press, Berkeley, California, 2009); Andrea Ford
“Sex biology redefined: Genes don’t indicate binary sexes” (24 February 2015) Scope - Standford Medicine
<https://scopeblog.stanford.edu/2015/02/24/sex-biology-redefined-genes-dont-indicate-binary-sexes/>; Elof Axel
Carlson The 7 Sexes: Biology of Sex Determination (Indiana University Press, Bloomington, Indiana, 2013);
Gerald N Callahan Between XX and XY (Chicago Review Press, Chicago, Ill, 2009)." {Citation}

2 The "bimodal distribution of sex development" refers to how biological sex traits (like chromosomes, hormones,
or anatomy) cluster around two primary norms—male and female. While most people fall into one of these two
distinct peaks, variations in development create a natural continuum of human sexual diversity. It does not
exclude another mode of intersex development. whyevolutionistrue “Sex in humans may not be binary, but it’s
surely bimodal” (28 October 2018) Why Evolution Is True <https://whyevolutionistrue.com/2018/10/28/sex-in-
humans-may-not-be-binary-but-its-surely-bimodal/>.

3 Claire Ainsworth “Sex redefined” (2015) 518 Nature 288; Joan Roughgarden Evolution’s Rainbow (University of
California Press, Berkeley, California, 2009).

4 John C Avise Hermaphroditism (Columbia University Press, 2011); Professor Ursula Mittwoch “Males, Females
and Hermaphrodites” (1986) 50 Ann Hum Genet 103; Brian Charlesworth “The Evolutionary Biology of Sex”
(2006) 16 Curr Biol R693.

5 Sam Zuniga-Levy “Ideology versus Biology” Radcliffe Institute for Advanced Study at Harvard University
<https://www.radcliffe.harvard.edu/news-and-ideas/ideology-versus-biology>.

6 Charlesworth, above n 4.

7 Melanie Blackless and others “How Sexually Dimorphic Are We? Review and Synthesis” (2000) 12 Am J Hum
Biol 151.

8 Angela Lucas-Herald and Syed Faisal Ahmed “The diversity of sex development” (September 2021) The
Physiological Society <https://www.physoc.org/magazine-articles/the-diversity-of-sex-development/>.

9 Callahan, above n 1; Anne Fausto-Sterling Sex/Gender: Biology in a Social World (Taylor & Francis, New York,
2012); Roughgarden, above n 1.

10 Ainsworth, above n 3; Lucas-Herald and Ahmed, above n 8.

" Gametes are an organism's reproductive cells. They are also referred to as sex cells. But they are not sex in
themselves, which depends on the developmental process of what sex develops.

12 Lucas-Herald and Ahmed, above n 8; Charlesworth, above n 4; Ainsworth, above n 3.

'3 https://www.waitangitribunal.govt.nz/en/inquiries/kaupapa-inquiries/mana-wahine

4 https://www.teaonews.co.nz/2025/04/30/new-zealand-first-bill-defining-woman-and-man-in-law-a-step-
backwards-says-intersex-advocate

5 Human Rights Council (8 April 2024). Resolution adopted by the Human Rights Council on 4 April 2024, 55/14.
Combating discrimination, violence and harmful practices against intersex persons. United Nations General
Assembly, A/AHRC/RES/55/14 https://docs.un.org/en/A/HRC/RES/55/14
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16 UN Committee on the Rights of the Child. (21 October 2016). Concluding observations on the fifth periodic report
of New Zealand. Convention on the Rights of the Child, CRC/C/NZL/CO/5
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=wgRlomYhkOw6GkKN9pW1s92ZGqURsg1vrrzG4lgt
U9nExVzBHE7hih%2BDhFOkymXAbcVwZxLOjZtiING5f4gddw%3D%3D ; UN Committee on the Rights of the Child. (28
February 2023). Concluding observations on the sixth periodic report of New Zealand. Convention on the Rights of the
Child, (CRC/C/NZL/CO/6)
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=ijVwr3LhsbDSbk9ZG311lYwWKOSe42hzamr5afSe9DB1
w32eR92wgG1IrREKycOqgjvLRLUaBSU3PEP3m24qlznlg%3D%3D ; Committee against Torture (24 August 2023).
Concluding observations on the seventh periodic report of New Zealand. Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, CAT/C/NZL/CO/7
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=trb CkK60EAFR47ijNpHXd75ZKtdPGKHGQmNT8aG7z
OD6t4gvzAorhXIAcfrNIBJ3EWNLMOYrTvuGF%2FoVu2Chb9Mw%3D%3D ; UN Committee on the Elimination of
Discrimination against Women (25 July 2018). Concluding observations on the eighth periodic report of New Zealand.
Convention on the Elimination of All Forms of Discrimination against Women, CEDAW/C/NZL/CO/8
https://docs.un.org/en/CEDAW/C/NZL/CO/8 ; UN Committee on the Elimination of Discrimination against Women
(25 October 2024). Concluding observations on the ninth periodic report of New Zealand. Convention on the
Elimination of All Forms of Discrimination against Women, CEDAW/C/NZL/CO/9
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=LLgP7QOCZMWgmnxXrytQEmtUvIRZbiJ2xcVZocGb
NgWyGVIJKRuFYUqryaFqAGxlyB5122hGEiFL1xsVTv)1dlw%3D%3D ; Committee on the Rights of Persons with
Disabilities. (26 September 2022) Concluding observations on the combined second and third periodic reports of
New Zealand. Convention on the Rights of Persons with Disabilities. CRPD/C/NZL/C0O/2-3
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=J348B7ps8EVc87zHoT9eWcX4SpgzjYSkbqi1FtNGslI
eUubcmXi%2BbDYPxqFZnTg60Gwy99XTPB6XBG%2FCV4ZGXg%3D%3D

7 R. Sterling’s Ad Hoc Committee on Intersex Personhood Definition with Costich, J., Mulit, C., Serafini, G.,
Sterling, R., and Paterson, D. (2026). Social Cohesian Wananga, New Zealand.
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